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The prefatory apology for the opinion under review, I shall pass over 
in silence, leaving every man to judge for himself, without any remark 
from me, of the propriety of an unauthorized and extra-judicial opin- 
10n upon the official act of a co-ordinate branch of the Government, 
and shall proceed to examine at once the arguments 1t contains. 

These arguments are so inconclusive, and the illustrations so inappli- 
cable, making the refutation so easy to any man who will carefully read 
it, that I should have spared this labor had ıt not been for the high off- 
cial position of its author, the important subject on which it treats, and 
the reliance which is placed upon it by the body to whom it 1s addressed. 
The first step in the process of review will be to extract from the mass 
of the opinion the positions 1t assumes and the reasons m support of 
them, and to set them forth in distinct and concise shape. They are as 
follows : 

1. That the Legislature is not bound to act exclusively at the seat of 
Government. 

Reasons.—Because Congress, in 1777, adjourned to Lancaster to 
escape being captured by the British army. Because some of the 
State Constitutions allow their Legislatures to sit at other places. 
And because it is a matter of too trifling consequence to inquire in re- 
spect to the validity of a law, whether the Legislature perform their 
functions at the seat of government or not. 

This proposition and its reasons have carried us into the sixth page of 
the opinion, but are fully and fairly stated in the preceding synopsis, and 
are so easily answered that they almost answer themselves. When Con- 
gress removed to Lancaster, they in fact CHANGED THE SEAT OF GOVERN- 
MENT to that placc, because they alone had the power to fix the place ot 
government. The Provincial Congress which first assembled in Pluladel- 
phia in September, 1774, representing at that time eleven Colomes, and 
who met again in May, 1775, and again in 1776 and 1777, had no higher 
power than themselves to fix a seat of government. They met where 
they pleased, and removed when and where they pleased, without violat- 
mg any law, for there was none upon that subject to violate. At what- 
ever plaee they exercised the functions of government, was for the 
time being the place or seat of government. The very removal to a 
new place, by a law of their own, made that place the seat of govern- 
ment, because the seat of government was dependent alone upon their 
presence and their law. This power was recognized and pursued by 
Congress in the articles of Confederation between the Provinces, adopt- 
ed in Nov. 1777, in the 9th Art. and Tth Sec. of which we find the tol- 
lowing language: **Congress shall have power to adjourn to any time 
‘within the year, and to any place within the United States,” &c., &c. 
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identical. A dwelling will include a bed-room, but not a manger, and 
a stable will include a manger, but not a bed-room, because the one 18 
part of the whole and the other 1s not, although the relation of greater 
and less exists as well in the one case as the other. So a conveyance 
of a farm will include the buildings but not the stock, notwithstanding 
the one is greater and the other less. A perjury and a larceny are both 
greater than a trespass, yet the latter includes a-trespass and the former 


- does not. In defining the extent of powers and jurisdictions, it 1s ne- 


cessary to attend to other distinctions. A lease for years is a part of 
the absolute or fee simple title, yet a power to sell real estate does not 
include a power to lease it. A larceny includes a trespass, yet a power 
given to a court to try the larceny includes no power to try a trespass. 
Even the maxim that “the whole includes the parts” 13 to be most careful- 
ly adopted, or ıt will lead to error, as will be seen by the foregoing illus- 
trations. Indeed, there could be no greater error than to lay down as a 
general rule that ““superior powers or jurisdictions include inferior ones.?? 
This may be truc, to a large extent, of inherent but never of delegated 
powers, except where the inferior constitutes a necessary step or stage 
In executing the superior, and is auxiliary to it. Any other doctrine 
than this 1£ incorporated into the action of a Legislature, a Court or 
an Executive, would produce the most revolutionary confusion. 

To apply these rules to the case in hand, we find broad and palpable 
distinctions on which to rest. A temporary seat of government must 
cease to exist before the permanent one comes into existence. "The lat- 
ter is a place where, under the acts of Congress, the appropriation 
must be expended: the former is a place where the expenditure 1s FOR- 
BIDDEN. The two are not identical—the one is not a part of the other. 
The power to locate the one is not a step or stage in carrying out the 
other, nor if anyfauxiliary to it. 

It will not do, then, simply to assert that every superior power in- 
cludes the inferior, and that every greater includes the less, and then to 
consider the case proven. 

But we waste too much time on this argument, for it is totally imma- 
terial which side of it is right, because it has been discussed on both 
sides without reference to the Congressional prohibition ; and even al- 
though the one power were such an inferior one as would be impliedly 
included in the superior, yet if it is prohibited to the Legislature by Con- 
gress, that is a destruction of the implication and an end of the ques- 
tion. - This Congressional prohibition ıs the very ground on which the 
veto message puts the question, and it is certainly a matter of, surprise 
that the opinion does not even profess to meet it. 

By the organic act and supplements, Congress says to the Legisla- 
ture in substance and effect, “< sead of 
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fix the permanent seat—we have fixed the temporary, and we forbid you 
from domg anything inconsistent with what we have done. 

This is the view of the question upon which the veto message is main- 
“ly based, and I have examined the opinion of the Chief Justice in vain 
for a reply to it. A refutation of this would be important, but in the 
absence of such refutation what boots ıt to tell us that the Congress of 
1777—the.Congress of 1790, and the Parliament of England, uncon- 
trolled by any supõrior=pövrer, exerciséd as thöy-pleäsed the absolute 
authority which they passéssed over their place of meeting? "Of what use 
to prove that the constitution of Maryland permits their Legislature, in 
certain.cases, to mect elsewhere than at the constitutional place? Of 
what consequence to argue that fixing a scat of government is one of 
the ‘‘rightful subjects of legislation? ‘in the absence of prohibition,” 
when the prohibition. stares us in thé face, and ıs the basis of “the ad- 
verse argument? Why promulge as an,unqualified truism that the 
superior powers include interior ones, when thé practice of every Gourt 
of Justice disproves and contradicts it? 

Having: thus fairly stated and clearly refuted the propositions and 
reasons of the opinion, my task ıs ended. There are other collateral 
matters in that opinion which it might be profitable to refer to—and espe- 
cially the erroneous idea in the prefatory apology that the alleged ob- 
jection to the validity of the laws is one which a judicial tribunal could 
not take cognizance of, and which is refuted by the very case he cites— 
but my over-fuling desire to avoid prolixity, and to make this review 
brief and direct, induces me to pass them over in silence. 

There is one and only one additional mattef to which I ought, per- 
haps, to allude. The opinion supposes some extreme cases of strong 
reasons for removal from a seat of government, and of great hard- 
ships if compelled to remain. These might mislead untrained minds, 
and I have only to say that if a Legislature have the POWER, it is of no 
avail to say that their reasons are insufficient, for they are the sole 
judges of those reasons. If they have No SUCH POWER, the strongest 
reasons cannot, of themselves, change a constitution or a controlling 
act to give them that power. The same reasons might exist for the re- 
moval of a Court from the prescribed seat of justice, but there are no 
lawyers and few men who are so ignorant as not to know that the re- 
moval would be totally unauthorized and nugatory. The powers of our 
Legislature, it is true, are greater than those of a Court, but still they 
have their fixed limits, which they can no more transcend than a Court 
can transcend theirs. i 

However I may differ as to the propriety of an opinion at all, it<is 
due to the Chief Justice to say that the inefficiency of his arguments is 
to be ascribed not to his want of ability, but to the weakness of a cause 
in support of which, as I am convinced, no man, of whatever ability, 
could make an argument which it would cost any great amount of men- 
tal labor triumphantly to refute. 

A. H. REEDER, 
Saawnee Mission, Kansas Ty., ? 
August 22, 1855. | - 
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